THE EVERGREEN SUPREME COURT

2006 WINTER TERM

GRANT OF WRIT OF CERTIORARI

On June 19, 2006, the Evergreen Supreme Court granted a writ of certiorari in the following six cases:

NO. S2006-01

United States Court of Appeals,
Sixth Circuit.

410 F.3d 810

Donald BENNETT, et al., Plaintiffs-Appellants,
v.
CITY OF EASTPOINTE, et al., Defendants-Appellees.
Eastpointe, formerly East Detroit, is a suburb adjacent to Detroit and is 92.1 percent white and 4.7 percent African-American.  Detroit is 12.3 percent white and 81.6 percent African-American.  Eight Mile Road, made famous by the popular movie 8 Mile divides the two cities and is commonly known as a racial dividing line. The plaintiffs, African American bicycle riders, claim that they were subjected to racial discrimination when they crossed Eight Mile Road into Eastpointe. Against the backdrop of each individual Fourteenth Amendment claim is reference to the "DeWeese Memorandum," drafted by Eastpointe's current Chief of Police, Fred DeWeese. In that memo, DeWeese wrote that when he was a Lieutenant, his instructions to his officers were “to investigate any black youths riding through our subdivisions .... I would expect that our officers would investigate younger black males riding bicycles."

African-American bicycle riders who were stopped by police brought §  1983 action against city and police officers, alleging Fourth and Fourteenth Amendment violations. The United States District Court for the Eastern District of Michigan granted summary judgment in favor of defendants, and the riders appealed.  The United States Court of Appeals affirmed the district court in part (as to some of the Fourth Amendment claims), reversed in part (as to the equal protection claims), and remanded for further proceedings consistent with this opinion.  On April 1, 2006, the City of Eastpointe petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 19, 2006.

Co-counsel for the Petitioners: Barbi Griffin, Esq. and Tanner Yelken, Esq.

Co-counsel for the Respondents: Krystl-Ann Mitchell, Esq. and Kyle Alexander, Esq.

NO. S2006-02

Supreme Court of Kansas

273 Kan. 191, 42 P.3d 120

In the Matter of the ESTATE OF Marshall G. GARDINER, Deceased.
After Marshall G. Gardiner died intestate, his estranged son petitioned for letters of administration, naming himself as sole heir, and claiming that the marriage between his father and J’Noel, a post-operative male-to-female transsexual was void. The Leavenworth District Court granted summary judgment to the son and denied partial summary judgment to the transsexual. J’Noel appealed. The state appellate court reversed and remanded. Subsequently, on the son's petition for review, the Kansas Supreme Court, affirming in part and reversing in part, held that: (1) a post-operative male-to-female transsexual is not a woman within the meaning of the statutes recognizing marriage, and (2) a marriage between a post-operative male-to-female transsexual and a man is void as against public policy.  On April 1, 2006, J’Noel petitioned the Evergreen Supreme Court for a writ of certiorari. It was granted on April 19, 2006.

Co-counsel for the Petitioners: Wendy Galloway, Esq. and Orlanda Kleimenhagen, Esq.

Co-counsel for the Respondents: Cali Edson, Esq. and Shoshana Sanders, Esq.

NO. S2006-03
United States Court of Appeals,

District of Columbia.

878 A.2d 1273

Leon ROBINSON, Appellant,
v.
UNITED STATES, Appellee.
Leon Robinson, a seventeen-year-old black male, was convicted in the Superior Court on charges of assault with intent to kill while armed with a shotgun.  He appealed his conviction, claiming that the prosecutor at the trial used a majority of his peremptory strikes to exclude black women from the jury.  Robinson asserted that he had made a prima facie showing in the trial court of unconstitutional, purposeful discrimination by the prosecutor against the black women in the jury venire.  His primary contention on appeal was that the trial court committed reversible error in overruling his objections without determining whether the prosecutor had acceptable justifications for removing these prospective jurors. In ruling as it did, the trial court had reasoned that race-and-gender combinations are not "suspect categories" for equal protection purposes and, therefore, do not prohibit discrimination in jury selection against black women or other groups defined by the intersection of racial and gender identity. The Court of Appeals disagreed,  reversed the conviction, and remanded the case for a new trial.  On April 1, 2006, United States attorneys petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 19, 2006.

Co-counsel for the Petitioners: Erin Adams, Esq. and Isaac Mabbitt, Esq.

Co-counsel for the Respondents: Matthew Pierce, Esq. and James Burke, Esq.

NO. S2006-04

United States Court of Appeals,
Ninth Circuit.

407 F.3d 983

WESTERN STATES PAVING CO., INC., Plaintiff-Appellant,
v.
WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, Defendants-Appellees,
The Transportation Equity Act for the 21st Century (TEA-21), a federal statute, authorizes the use of race- and sex-based preferences in federally funded transportation contracts.

Western States Paving Co., a Vancouver, Washington asphalt and paving contractor, is owned by a white male.  In July 2000, Western States submitted a bid for subcontracting work on the City of Vancouver's "NE Burton Road Project."  The project was financed by federal transportation funds provided to the Washington State Department of Transportation ("WSDOT") under TEA-21.  In order to comply with TEA-21's minority utilization requirements, the State mandated that the city obtain 14% minority participation on the project. The prime contractor was bound by this requirement and rejected Western States' bid in favor of a higher bid from a minority-owned firm.
 In August 2000, Western States submitted a subcontracting bid on Clark County's "Padden Parkway Project,” which was substantially financed with TEA-21 funds.  In distributing these funds to Clark County, the WSDOT imposed a 14% minority utilization requirement.  The prime contractor did not select Western States, even though its bid was $100,000 less than that of the minority-owned firm that was selected.  The prime contractor explicitly identified the contract's minority utilization requirement as the reason that it rejected Western States' bid.
Western States filed suit against the WSDOT, Clark County, and the City of Vancouver in the United States District Court for the Western District of Washington.  Western States sought a declaratory judgment holding TEA-21's minority preference program to be a violation of equal protection under the Fifth and Fourteenth Amendments of the U.S. Constitution.  The United States District Court for the Western District of Washington held that the minority preference program was constitutional and granted summary judgment for the defendants.  The Subcontractor appealed.  The Court of Appeals affirmed in part, reversed in part, and remanded the case.  On April 1,2006, the Subcontractor petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 19, 2006.

Co-counsel for the Petitioners: Lisa Conatzer, Esq. and Peter Boome, Esq.

Co-counsel for the Respondents: Clay Blake, Esq. and Teresa Griffin, Esq.

NO. S2006-05

United States Court of Appeals,
Ninth Circuit.

426 F.3d 1162

PARENTS INVOLVED IN COMMUNITY SCHOOLS, a Washington nonprofit corporation,
Plaintiff-counter-defendant-Appellant,
v.
SEATTLE SCHOOL DISTRICT, NO. 1, Defendants-counter-claimants-
Appellees.
Seattle is a diverse community. Approximately 70 percent of its residents are white, and 30 percent are nonwhite.  Seattle public school enrollment breaks down nearly inversely, with approximately 40 percent white and 60 percent nonwhite students.  A majority of the District's white students live in neighborhoods north of downtown, the historically more affluent part of the city.  A majority of the city's nonwhite students, including approximately 84 percent of all African-American students, 74 percent of all Asian-American students, 65 percent of all Latino students and 51 percent of all Native-American students, live south of downtown.
The District operates 10 four-year public high schools.  Four are located north of downtown--Ballard, Ingraham, Nathan Hale and Roosevelt;  five are located south of downtown--Chief Seattle, Cleveland, Franklin, Garfield and Rainier Beach;  one is located west of downtown--West Seattle.  For over 40 years, the District has made efforts to attain and maintain desegregated schools and avoid the racial isolation or concentration that would ensue if school assignments replicated Seattle's segregated housing patterns.  Since the 1960s, while courts around the country ordered intransigent school districts to desegregate, Seattle's School Board voluntarily explored measures designed to end de facto segregation in the schools and provide all of the District's students with access to diverse and equal educational opportunities.
One of those measures, an "open choice" assignment plan, uses race as a tiebreaker in assigning students to oversubscribed high schools.   The tiebreaker, consideration of a student’s race in making an assignment, is used if an oversubscribed high school is racially imbalanced--meaning that the racial make up of its student body differs by more than 15 percent from the racial make up of the students of the Seattle public schools as a whole.

Parents sued the Seattle School District in federal court, alleging that the use of race as a tiebreaker violated the Equal Protection Clause, Title VI, and the Washington Civil Rights Act.  Ultimately, after a series of opposing rulings by the Federal District Court, a three-judge panel of the Court of Appeals, and the Washington Supreme Court, the Court of Appeals sitting en banc affirmed the District Court’s grant of summary judgment to the School District.  On April 1, 2006, Parents petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 19, 2006.

Co-counsel for the Petitioners: Molly Browne, Esq.; Alina Kretz, Esq. and Edward Penoyar, Esq.

Co-counsel for the Respondents: David Hornbeck, Esq.; Kirby Yu, Esq. and Mark Sine, Esq.

NO. S2006-06

Supreme Court, Appellate Division, First Department, New York

26 A.D.3d 98, 805 N.Y.S.2d 354, 2005 N.Y. Slip Op. 09436

Daniel HERNANDEZ, et al., Plaintiffs-Respondents,
v.
Victor L. ROBLES, in his official capacity as City Clerk of the City of New
York, Defendant-Appellant.
Same-sex couples sought to enter into civil marriage in New York City.  The defendant, Victor Robles, is the City Clerk of the City of New York.  He administers the Marriage License Bureau and is responsible for issuing and recording marriage licenses and solemnizing civil marriages in New York City.  In March 2004, the plaintiff couples applied for a marriage license.  Their applications were denied on the ground that "New York State law does not authorize this office to grant marriage licenses to same-sex couples."
The same-sex couples brought action against administrator of New York City Marriage License Bureau, challenging constitutionality of Domestic Relations Law (DRL) provisions that did not permit same-sex marriage. The Supreme Court, New York County, entered summary judgment for same-sex couples. On appeal, the Supreme Court’s Appellate Division reversed the trial court, holding that the DRL provisions, to extent that they did not permit same-sex marriage, did not violate the due process or equal protection provisions of  the New York Constitution.
[Note: In New York State, the trial court (Superior Court in most states) is called the Supreme Court.  Appeals are made to the Supreme Court’s Appellate Division and to the New York Court of Appeals (the highest state court, the Supreme Court in most states).  For the purpose of the Evergreen Supreme Court, we will assume that this case has been decided by New York’s highest court, affirming the Supreme Court’s Appellate Division’s decision.  Furthermore, we will assume that the plaintiffs asserted claims under both the state and federal constitutional rights to due process and equal protection.] 

On April 1, 2006, the same-sex couples petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 19, 2006.

Co-counsel for the Petitioners: Heather Stewart, Esq. and Darrell Mitchell, Esq.

Co-counsel for the Respondents:  Travis Spears, Esq. and Anders Ibsen-Nowak, Esq.

